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Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

st ad Rt faaia I
('ef)

Date of issue
21.04.2023

(s-)
Arising out of Order-In-Original No. 04/D/GNR/PMT/2022-23 dated 24.05.2022 passed by

the Deputy Commissioner, CGST, Divi~ion-Gandhinagar,•Gandhinagar Commissionerate

fa4af #r tr zit Tar I M/s Hitendrasinh Gouvbha Parmar, 751/1, Sector 2-C,
(-=er) Name and Address of the

Appellant
Gandhinagar, Gujarat-382006

#t? rR zrsft-a?r sri@trrramar ?at ag srt?r a #Rt zrnf@ft fr aaT +T; TT
afar4tr #t arfta srerarglerwr s@a ra ma +4at z, #atft2grhes gt «mar?
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the

following way.

saqr mT qaleruaa:­
Revision application to Government of India:

(1) arr sqraa gr sf@2ftzn, 1994 ft at taftaarmt aatpt eutrt
5q.-ntT a 7r spa # ziasfgteur z4at zftRa, +tar, fe tiara4, ztsafr,
tft if, sRtaa tr +a, iaamf, +& f««ft : 110001 #t RtsfRau :­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
ini respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -

(cfi) 4fRRgtmsa fl gtRa an fat us(t nr r stet zaf»ft
sos(tr a@?srtt i tra sra §Q: lTTlT it, Raft srwz(rtr suer fag ag fa#ft #tat j
qr fa4ft sror I I :Z 1=I"gtRtfanhtr s&gt

, - ~ .

n case of any loss of goods where the loss occur in transit from a factory to a
use or to another factory or from one warehouse to another during the course
essing of the goods in a warehouse or in storage whether in a factory or in a

use.

1



( ea ) sq#at ftr at #?gr R lliRl a l=!Tc1 tR m maa ff4fa 3qatr gr4# Ta tR

area gt«ca ahRazmtstmahazft rg arkii Ruffaa ?
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

('el') sifa s«qr Rt sqraa gear#mar fu st sq€r ±fezmr ft&z zit et smrr it sa
mu t!;cf far a(R@a sga, sfa h tr uRa at +TT 'lJT GfR it~~ (rf 2) 1998

err 109 itRg fang rz
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) hr#ta sgrar ra (gr4a) frara, 2001 far9sia«fa faff ma ierr <u-8 a ii"
~if, m1sRf 31R'!?T t i;rfct arR!?f m1sRf ~ "fl" mrt" "l-lltf t 'l-17 a Z4te1-arR!?f t!;cf ~ arR!?f cfiT cfr-cfr
fail tr 5fa z2a fur str arR?qt st rr rat z m er gflf h sifa arr 35-< a
frtmtta- Rth ran hqarr €tr-6 '9Tc1R cfiT i;rFct m~~1 0

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from. the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasear ehar sztiraru4 aTaqt qr5rt @tatst 200/- tr zirarrft
~ aft-{ ~ fi e1 i-14 cm re?czargt at l 00 0 / - cfiT i:i?tff~ cfiT~I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

0
fr gt4,at seqraa greavi#ataRa krtnf@awk 7Ra srfh:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4{hr star g«a sf@elf7zrr , 1944 Rt era 35-1/35-z h iai­
Under Section 35B / 35E of CEA, 1944 an appeal lies. to :-

'3 ,9 Ia green diat4cfl7a arnf@raw (fez) £r ff@aa 2Ra far,zarar# 2nd lTTffi" ,

cit§l-llc•n ~, 3TTfZcTT, W~Zrtl41{, &1$_4-l<::_lcill~-3800041

(2)

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2uctfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

~-accompanied against (one which at least should be accompanied by a fee of
.'f:-~s,"'R-~•··..,.~~000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
~ .;, """"•AA, d ./ t}i:•;-;,; r't'1f 1s upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of+ " draft in favour of Asstt. Registar of a branch of any nominate public

%. € + 2
~ 0~ --..... I

.,.,. -"'ti
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re+rt
a. es.-#

rs"veg
rs,>.2·s»

·j

sector bank of the place where the bench· of any nomin?-te public sector bank of the
place where the bench of the Tribunal is situated.

(3) fa z zr ii a{ srgii miner@tar ? at r@ta qr it«gr t-~-c!m=r 91T~~

ir a far sr Reg sa azzr a gta gr sf f fat w ffl aa #fu znfnfa zfzr
1tar@lawr #t 1:1:fi 3fCAc;r ?:IT~mcfiR cITT" 1:1:fi~~~~I

In case of the order covers a number of order-in-Original, fee for each O.I.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) .-lJllll&tll gr«ca zrf2fr 1970 zrrr «istf@era ft~-1 h si«fa fefRa fag gar s
~m~3-TRf?f "l!"~l>.TTTI f.-l of4 rl~t 61Rf?f if" r@aft ua 7f@us6.50 ¾ 91T .-lj Ill 10 ll

gr«ea feae «an @tar a1fez1
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z at iifartt fRiawaar fruit <Fl" 311( m tlflrf~~~ t m "ITTlff
0 grc4, a#fr sgra gen viata zrf] ~'"', ll .-"lfPITT~ (cfi1 l!1fct Pcl) f.:tlli:r, 1982 #ea

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1,982.

(6J "ITTlff gear, arr 3grad gen viat zfltr +rtnf@law (Ree) uh fazft ahtr
if" cficfclJl-li~I (Demand) ~~ (Penalty) 91T 10% pf war war zfrarf ?l zraif, zferam a sar
10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a{hr 5rt graitaa ah sia«fa, gfgt a4cr Rt l=frT (Duty ·Demanded) I

(1) m (Section) 1 1D hagfafRa ufw;......
(2) Rant+a2z fezRt (fr;
(3)~~f.:lwtf.:rqi:r 6 tcrwr~nrn,

0
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty

confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed R;s.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central.Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) ~.61Rf?ftm 3fCAc;r~t"fll=f&r ~ zrF a:r~ zrF?:11~ fcli:l1Rc1 ~m"l-171T~rn:i;
gee4 # 10% 4aar sit sztha ave fatf@a gt aa avz10% @rartrat et

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,

alty, where penalty alone is in dispute.-"
-a~ Pa .
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ffr am?g / ORDER-IN-APPEAL

The present appeal has been filed by M/s. Hitendrasinh Goubha Parmar,

751/1, Sector 2-C, Gandhinagar (hereinafter referred to as the "appellant") against

Order-In-Original No. 04/D/GNR/PMT/2022-23, dated 24.05.2022 [hereinafter

referred to as the "impugned order"], passed by the Deputy Commissioner, CGST &

C.Ex., Division: Gandhinagar, Commissionerate: Gandhinagar [hereinafter referred to

as the "adjudicating authority"].

2. · Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No. AGAPP5159RSD001 for providing taxable services. As per the

information received from the Income Tax department, discrepancies were observed

in the total income declared in Income Tax Returns/26AS, when compared with

Service Tax Returns of the appellant for the period FY. 2015-16. In order to verify

the said discrepancies as well as to ascertain the fact whether the appellant had

discharged their Service Tax liabilities during the period FY. 2015-16, letters dated

15.09.2020 and 22.09.2020 were issued to them by the department. The appellant

failed to file any reply to the query. It was also observed by the Service Tax

authorities that the appellant had not declared actual taxable value in their Service

Tax Returns for the relevant period. It was also observed that the nature of service

provided by the appellant were covered under the definition of 'Service' as per

Section 65.B(44) of the Finance Act, 1994, and their services were not covered under

the 'Negative List' as per Section 66D of the Finance Act,1994. Further, their services

were not exempted vide the Mega Exemption Notification No.25/2012-S.T., dated

20.06.2012 (as amended). Hence, the services provided by the appeI-lant during the

relevant period were considered taxable.

3. In the absence of any other available data for cross-verification, the Service

Tax liability of the appellant for the FY. 2015-16 was determined on the basis of

value of difference between 'Sales of Services under Sales/Gross Receipts from

Services (Value from ITR}' as provided by the Income Tax department and the

'Taxable Value' shown in the Service Tax Returns for the relevant period as per
details below:

0

0

Period

[F.Y.]

2015-16

Total Income as
per ITR-5 /

26AS

1
38,11,684

TABLE

Income on
which

Service Tax
aid

. 2
1,50,400

Difference
of Taxable

Value

Rate of Service
Tax Including

Cess

4
14.5 %

(Amount in Rs.)

Service Tax
Demanded

5
5,30,886
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4. The appellant were issued a Show Cause Notice vide F.No. GEXCOM/SCN/ST/

1169/2020-CGST-DIV-GNR, dated 16.10.2020, wherein it was proposed to:

► Demand and recover Service Tax amounting to Rs. 5,30,886/- under the

proviso to Section 73 (1) of the Finance Act, 1994 along with Interest under
Section 75 of the Finance Act,1994;

}> Impose penalty under Section 77(2), 77(3) (CJ and 78 ofthe Finance Act, 1994;

5. The said Show Cause Notice was adjudicated, ex-parte, vide the impugned
order wherein:

► Demand of Service Tax amount of Rs. 5,30,886/- was confirmed under Section
73 of the Finance Act, 1994.

► Interest was imposed to be recovered under section 75 of the Finance Act, 1994.

► Penalty amounting to Rs. 5,30,886/- was imposed under Section 78 of the
Finance Act, 1994;

► Penalty of Rs. 10,000/- was imposed under Section 77(2) of the Finance Act, 1994;

6. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal along with application for
condonation of delay on following grounds:­

> He was suffering from dental issue and having acute pain till middle of the

month of July, 2022. He was not able to even take hard food and facing

weakness and was completely on home rest. On getting recovery from the

health issue he visited the Chartered Accountant's office but he was extremely

0 busy. with last date of ITR filing of July Month. So the Chartered Accountant

asked him to visit his office in the first week ofAugust, 2022 and accordingly he

did the same and able to file the appeal. He submitted a copy of the medical

certificate issued by the medical practitioner. He contended that due to ·the

health problem and busy schedule of his CA he could not file the appeal within
the due time.

► Further, they were providing JCB on rent and also transportation services by

hiring vehicles from outside peoples to the require persons which were purely

covered under the basic exemption limit of Rs. 750/- and / or Rs. 1500/- as

allowed under Notification No. 25/2012 - S.T. [Clause 21(b) and (c)]. They are
alreadyregistered as GTA.

► They mainly provided this service to builders and contractors and sometimes

eRn,to the Government for carrying out transportation of different construction
0 cn» ':

terial and also sometimes to such item suppliers.
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}> He is just 10h pass and he does not have any legal technical knowledge so he

was carrying out the work with one of his accountant. His accountant could not

deal with the demand order and in the last days of July, 2022 he was served

with the recovery notice. Then, he visited the Chartered Accountant and filed

the present appeal.

>» The impugned order is not tenable in law and the demand of Service Tax,

interest and penalties is required to be set aside.

7. . It is observed that the appellant is contesting the demand of Service Tax

alongwtih Interest & also imposition of penalty totally amounting to Rs. 10,71,772/­

[i.e. Service Tax Rs. 5,30,886/-, Penalty Rs. 5,30,886/- & Rs. 10,000/-] confirmed /
. .

imposed under Section 73(1), Section 78 and Section 77(2) of the Finance Act, 1994,

respectively. Upon scrutiny of the appeal papers filed by the appellant on 18.08.2022,

it was noticed that they had neither submitted any pre-deposit challan nor any DRC-

03 Challan, they had only submitted a copy of payment receipt of Rs. 40,000/- to

their GST ledger towards pre-deposit in terms of Section 35F of the Central Excise

Act, 1944.

8. The CBIC had, consequent to the rollout of the Integrated CBIC-GST Portal,

vide Circular No.1070/3/2019-CX dated 24.06.2019, directed that from 1July, 2019

onwards, a new revised procedure has to be followed by the taxpayers for making

arrears of Central Excise & Service Tax payments through portal "CBIC (ICEGATE) E­

payment". Subsequently, the CBIC issued Instruction dated 28.10.2022 from

F.No.CBIC-240137/14/2022-Service Tax Section-CBEC, wherein it was instructed

that the payments made through DRC-03 under CGST regime is not a valid mode of

payment for making pre-deposits under Section 35F of the Central Excise Act, 1944

and Section 83 of the Finance Act, 1994.

9. In terms of Section 35F of the Central Excise Act, 1944, an appeal shall not be

entertained unless the appellant deposits 7.5% of the duty in case where duty and

penalty are in dispute or 7.5% of penalty where such penalty is in dispute. Relevant

legal provisions are reproduced below:­

"SECTION 35F: Deposit of certain percentage of duty demanded or
penalty imposed before filing appeal. - The Tribunal or the Commissioner
(Appeals), as the case may be, shall not entertain any appeal­

(i) under sub-section (1) of section 35, unless the appellant has
deposited seven and a half per cent. of the duty, in case where duty or duty

penalty are in dispute, or penalty, where such penalty is in dispute, in
ance of a decision or an order passed by an officer of Central Excise

0

0
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lower in rank than the [Principal Commissioner of Central Excise. or
Commissioner of Central Excise];"

10. The appellant was, therefore, called upon vide letter F.No. GAPPL/COM/STP/

2662/2022-APPEAL dated 14.02.2023 to make the pre-deposit in terms of Board's

Circular No.1070/3/2019-CX dated 24.06.2019 read with CBIC Instruction dated

28.10.2022 and submit the document evidencing payment within 10 days of the

receipt of this letter. They were also informed that failure to submit proof of pre­

deposit would result in dismissal of the appeal for non-compliance in terms of

Section 3SF of the Central Excise Act, 1944.

11. However, no communication was received from the appellant, nor did they

submit evidence of pre-deposit in terms of Board's Circular No.1070/3/2019-CX

O dated 24.06.2019. It is observed that though sufficient time was granted to the

appellant to make the payment of pre-deposit in terms of Circular No.1070/3/2019­

CX dated 24.06.2019, they have failed to furnish proof of revised payment of pre­

deposit of 7.5% of the duty/ Tax made in terms of CBIC Instruction dated 28.10.2022

issued from F.No.CBIC-240137/14/2022-Service Tax Section - CBEC.

12. I find it relevant to mention that the Instruction dated 28.10.2022 was issued

by the CBIC consequent to the directions of the Hon'ble Bombay High Court in the

case of Sodexo India Services Pvt. Ltd. Vs. UOI and Ors. in Writ Petition No. 6220 of
2022, which is reproduced below:

0

13.

"8 Therefore, it does appear that the confusion seems to be due to there
being no proper legal provision to accept payment of pre-deposit under
Section 35F ofthe Central Excise Act, 1944 through DRC-03. Some appellants
arefiling appeals after making pre-deposit payments through DRC-30/GSTR­
3B. In our view, this has very wide ramifications and certainly requires the
CBI C to step in and issue suitable clarifications/guidelines/answers to the
FAQs. We would expect CBI & C to take immediate action since the issue has
been escalated by Mr.Lal over eightmonths ago."

In terms of CBIC's Instruction dated 28.10.2022, I find that the payment made

vide DRC-03/ GST Challan cannot be considered as valid payment of pre-deposit. In

terms of Section 3SF of the Central Excise Act, 1944, the Tribunal or Commissioner

(Appeals), as the case may be, shall not entertain any appeal unless the appellant has

deposited 7.5% of the duty, in case where duty or duty and penalty are in dispute.

These provisions have been made applicable to appeals under Section 85 of the

Finance Act, 1994. Hence, this authority is bound by the provisions of the Act and has

rs or jurisdiction to interpret the mandate of Section. 3SF in any other

s such, I hold that for entertaining the appeal, the appellant is required to
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deposit the amounts in terms of Section 35F, which was not done. I, therefore,

dismiss the appeal filed by the appellant for non-compliance of the provisions of

Section 35F of the Central Excise Act, 1944.

14. Further, the appellant, in their application for condonation of delay, have

submitted the reasons for the delay in filing the appeal that he was suffering from

dental issue and was having acute pain till middle of the of the month of July, 2022

and was advised for total home rest. He had also contacted his Chartered Accountant

who was verybusy at that time. Therefore, due to health problem and busy schedule of

his Chartered Accountant they could not file the appeal within due time line.

14.1. It is observed from the records that the present appeal was filed by the

appellant on 18.08.2022 against the impugned order dated 24.05.2022, which the

appellant claimed to have received on 28.05.2022. Thus, there is a delay of twenty one

(21) days in filing the present appeal beyond the prescribed time limit of two months 0
as per the provisions of Section 85 ofthe Finance Act, 1994.

14.2 In terms of Section 85 of the Finance Act, 1994, an appeal before the

Commissioner (Appeals) is to be filed within a period of two months from the receipt

of the order being appealed. Further, the proviso to Section 85 (3A) of the Finance Act,

1994 allows the Commissioner (Appeals) to condone delay and allow a further period

of one month, beyond the two month allowed for filing of appeal in terms of Section 85

(3A) of the Finance Act, 1994, if he is satisfied that the appellant was prevented by

sufficient cause from presenting the appeal within the aforesaid period of two months.

14.3 On going through the submissions, I find that the appellant have not 0
appropriately represented the case at adjudication stage and also at appeal stage.

Further, the Medical Certificate produced by the appellant pertains to the period

25.07.2022 to 05.08.2022 and also bears the remark - "NOT USE FOR MEDICOLEGAL

PURPOSE". I find that the appellant could not give any cogent reason for the delay and

also failed to submit any appropriate documentary evidences to justify the cause

which prevented them to present the appeal before the appellate authority. Therefore,

this appellate authority is not inclined to condone the delay occurred in filing the

appeal under Section 85 of the Finance Act, 1994. Thus, the appeal filed by the

appellant is also required to be dismissed on the grounds of limitation, as not filed

within the prescribed time limit. I do not discuss the issue involved in the appeal on

merits of the case and on the decision taken by the adjudicating authority vide the
· . ugned order.

/
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15. In view of the above, the appeal filed by the appellant is dismissed for non­

compliance of the provisions of Section 35F of the Central Excise Act, 1944 as made

applicable to Service Tax vide Sub-section (5) of Section 85 of the Finance Act, 1994

and also as being barred by limitation.

16. ftaaf gr af#{sf a R4art 5qlaah fanstar
The appeal filed by the appellant stands disposed of in above terms.

e0l-, a..1+%­
=---(;::.,,A-;-khilesh 1I<umarJ

Commissioner (Appeals)

Date: 19.04.2023

81 °ffq
CE MTR

rs ~
E(Ajay Kumar Agarwal)

Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.

O Ates

BY RPAD I SPEED POST.
To,
M/s. Hitendrasinh Goubha Parmar,
751/1, Sector 2-C,
Gandhinagar, Gujarat.

0 Copyto:­

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Deputy Commissioner, CGST & C.Ex., Division-Gandhinagar, Commissionerate:
Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).
5Guard File.

6. P.A. File.
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